I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEALTH MANAGEMENT : ClVIL ACTI ON
PUBLI CATI ONS, | NC. :
V.
WARNER- LAVBERT COVPANY* : NO. 98- 1557
VEMORANDUM
Dal zel |, J. Novenber 10, 1998

This is an action for breach of contract and unjust
enrichment.? Plaintiff Health Management Publications, |nc.
(“HWP") is a corporation that coordinates educational prograns
and neetings for nedical professionals on behalf of its clients.
Def endant \War ner - Lanbert Conpany (“Warner-Lanbert”) is in the
phar maceuti cal busi ness.

HVW alleges that in late 1995 or early 1996 it entered
into an oral contract with Warner-Lanbert to coordinate a series
of eight neetings in various |ocations throughout the United
States at a cost of $84,900 per nmeeting. 1In Count | of the
Conpl ai nt, HWP all eges that Warner-Lanbert breached its ora

contract to purchase ei ght neetings when Warner-Lanbert requested

Y Originally plaintiff Health Managenent Publications,
I nc. sued both Warner-Lanbert Conpany and Parke, Davis & Conpany.
The parties later stipulated that Warner-Lanbert Conpany is the
only proper defendant in this case. See Health Managenent
Publications, Inc. v. Warner-Lanbert Conpany, et al., Gv. A No.
98- 1557 (E.D. Pa. July 20, 1998) (approving stipulation).

2 As our jurisdiction over this case is based upon
di versity of citizenship, 28 U S.C. § 1332, Erie Railroad v.
Tonpkins and its progeny instruct us that we nust apply the state
law as if we were a state court. See Erie RR v. Tonpkins 304
US 64 (1938); Instructional Sys., Inc. v. Conputer Curriculum
Corp., 35 F.3d 813, 823 (3d G r. 1994).




that HWP coordinate only three neetings because Warner-Lanbert
did not have sufficient funds to purchase any nore neetings at
that tine. HW contends that parol evidence should be admtted
to prove the existence of an oral contract for eight neetings
rather than three. 1In Count Il of the Conplaint, HW alleges
t hat Warner-Lanbert was unjustly enriched when it failed to pay
the full cost of the three neetings HW coordinated in the sumrer
of 1996 for Warner-Lanbert. Warner-Lanbert, on the other hand,
argues that the parties had a witten contract to coordi nate only
three neetings and that Warner-Lanbert paid HW the full anount
it owed for the three neetings HVWP coordi nat ed.

For the reasons set forth below, we will grant Warner-
Lanbert’s notion for summary judgnent in part and deny it in part
for three reasons: (1) the parties had a witten, fully
i ntegrated agreenent for the performance of three neetings at a
cost of $84,900 per neeting, thereby precluding the introduction
of any parol evidence about alleged prior negotiations and
agreenents; (2) as the parties had a witten, conpletely
integrated agreenent, plaintiff’s claimof unjust enrichnent
cannot stand; and (3) genuine issues of material fact remain as
to whet her Warner-Lanbert fully paid HW under the terns of the

contract for the three neetings HW coordinated in 1996. °

8 A sunmary judgment notion should only be granted if
we conclude that “there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law” Fed. R Civ. P. 56(c). Wth a notion for summary
j udgnent, the noving party bears the burden of proving that no

(continued...)



Backar ound

In late 1995 and early 1996, J.T. Spitznagel
(“Spitznagel "), on behalf of HW, net several tines with Gary
Theriot (“Theriot”), a Warner-Lanbert enployee, to discuss the
i dea of HWP coordinating a series of neetings for doctors that
War ner - Lanbert woul d purchase. Warner-Lanbert contends that
while the parties were negotiating the price per neeting and the
nunber of neetings, HW coordinated a “faculty nmeeting” in
Atlanta, Georgia on April 21, 1996. It is undisputed that
War ner - Lanbert paid the full cost of the “faculty neeting,” and
HW admts that the faculty neeting “had nothing to do with the
consultant series for which the parties had contracted.” HW's
Menor andum at 3.

War ner - Lanbert argues that soon after the faculty
neeting, in late April or early May of 1996, Theriot told

Spi tznagel that Warner-Lanbert could only afford to purchase

%C...continued)
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 586
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party. See id. at 587. Once the
nmovant has carried its initial burden, then the nonnoving party
“must conme forward with ‘specific facts showing there is a
genui ne issue for trial.”” Mtsushita, 475 U S. at 587 (quoting
Fed. R Cv. P. 56(e)) (enphasis omtted); see also Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986) (hol ding that the
non- novi ng party nust produce evidence such that a reasonabl e
jury could find for that party); Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the non-noving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).




three neetings. Shortly thereafter, Spitznagel sent Theriot a
letter dated May 24, 1996 (hereinafter the “May 24, 1996
letter”), which Warner-Lanbert argues constitutes the fully
integrated, witten agreenent of the parties for the purchase of
three neetings. The letter states:

May 24, 1996

M. Gary Theri ot

Mar ket i ng Manager

Par ke- Davi s

1050 Crown Poi nte Par kway
Atl anta, GA 30338

Dear Gary:

Please let this letter serve as our official
agreement to coordinate the series of three
cardi ovascul ar consul tant neeti ngs.

As di scussed, we are projecting a cost for
coordinating the three neetings to run a total of
$254, 700, or $84,900 per neeting.

Thi s cost enconpasses all travel, |odging and food
expenses for 20 to 25 physicians for a weekend in
Charl eston, New Ol eans, and M am respectively.
The cost does not include the paynent of honoraria
for the physicians. |If we are going to pay an
honoraria, we will have to add it into the cost.

Al so, this cost includes all pronotional and
actual neeting material including, but not limted
to invitations, registration, syllabus
book/ bi nder, slides, and any on site audi o/ vi sual
requiremnents.

The paynents for the nmeetings will be made in
three install nments. Please pay us one third the
cost of the program ($84,900) at the inception of
t he agreenent, one third within 10 days of the
start of the second neeting in New Ol eans on July
12, 1996, and the final third within 10 days of
the start of third neeting on July 19, 1996.



As is the normwith this type of program we w ||
have a final rectification of the charges when
this series of three neetings is conplete.

As al ways, we appreciate the business you are
giving us, and please don’'t hesitate to give ne a
call if you have any questions or feel we can be
any further assistance to you. |If everything

| ooks fine to you with this agreenent, please sign
it below, and fax it back to us at (610) 688-8050.
Thanks again for the business!

Best regards,

J. T. Spitznage
Sal es Manager

War ner - Lanbert’ s Menorandum Exhibit F. It is not disputed that
HVP coordi nated three neetings for Warner-Lanbert in June and
July of 1996: one in Seabrook, South Carolina, one in New

Ol eans, Louisiana, and one in Boca Raton, Florida.

War ner - Lanbert argues that because the May 24, 1996
letter constitutes the conpletely integrated, witten agreenent
upon which the parties acted, no parol evidence is adm ssible as
to alleged prior negotiations and agreenents between the parti es.
War ner - Lanbert further contends that plaintiff’s claimfor unjust
enri chnment nust be di sm ssed because a claimfor unjust
enrichment is inapplicable when there is an express contract
bet ween parties.

In its response, HW depicts a very different course of
interactions between the parties. HW alleges that while its
regul ar business practice is to have a witten contract with its
custoners, Theriot consistently refused to sign a witten

contract throughout their dealings. In an effort to show the
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progress of the negotiations (and the fact that HW tried to get
Theriot to sign a witten contract), HWP explains that in January
of 1996 Spitznagel sent two different “proposals” to Warner-
Lanbert for Theriot’s approval. See HW s Menorandum Exhibits B
& C. The first “proposal,” dated January 9, 1996 (“the January
6, 1996 letter”), allegedly enclosed a “boilerplate” agreenent,
whi ch Spitznagel testified probably listed the contract price at
$120, 000 per neeting. See HW Menorandum at 2 & Exhibit B.* The
second “proposal” letter dated January 27, 1996 (“the January 27,
1996 letter”) actually contained two separate proposals: the
first concerned the planning of the faculty neeting in late
April, 1996, and the second was a proposal for a series of seven
neetings at a cost of $118,616.23 per neeting. See HW' s
Menorandum Exhibit C.  Theriot did not sign off on either of the
two proposals as HWP request ed.

HVWP neverthel ess contends that as negotiati ons and
pl anni ng conti nued, sonetine in or about January, 1996, the
parties reached an oral agreenent that HW woul d coordi nate eight
neetings at a price of $84,900 per neeting, which plaintiff

contends is a substantial discount fromits customary charge of

* The exact nunber of neetings proposed and the
proposed cost per neeting is not entirely clear, because the
plaintiff only provides a copy of the January 9, 1996 | etter but
has not provided a copy of the “boilerplate” agreenment which
all egedly was attached to the letter. See HVP Menorandum
Exhibit B. W wll assune for purposes of summary judgnent that
the “boilerplate” agreenent was attached to the letter and
proposed the planning of several neetings at a cost of
approxi mately $120, 000 per neeti ng.
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$125, 000 per neeting. See HW Menorandum at 3. HWMP has not
subm tted any evidence of this oral agreenent other than the
deposition testinony of Spitznagel and his boss, Patrick Scullin
(“Scullin”), the President of HW. See HWP Menorandum at 3.
Further, HWP alleges that even after they had reached a verbal
agreenent to coordinate the series of eight neetings, Theriot
threatened to cancel the entire contract if HW did not sponsor a
weekend of entertainnment in New York City for Theriot, nenbers of
Theriot’s famly, Theriot’s boss, and others. HW contends that
due to the threat of losing the contract, it sponsored the
weekend in New York City and later, at Theriot’s denmand, billed
the costs of the entire weekend to Warner-Lanbert as part of the
consul tation series.”

HWP cl ains that during that New York Gty weekend
Theriot told Spitznagel that Warner-Lanbert only had sufficient
funds to schedule three semnars. HWM contends that the My 24,
1996 letter was witten after HWP had begun performance of the
oral contract and that the letter reflected Theriot’s statenent
that he could only schedule three semnars at that tine. See HW
Menorandum at 4. HWP all eges that even after witing the May 24,
1996 letter, it believed that there was still a contract for a

total of eight neetings, and that the additional neetings woul d

® HWP appears to have been fully conpensated for the
cost of the New York City weekend, and does not claimany
unrecovered costs fromthat weekend in its conpl aint.
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be booked when Theriot had sufficient funds in his budget. See
id..°®

Thus, we are presented with the question of whether the
May 24, 1996 letter is the final and conpl ete expression of the
parties’ agreenent, or whether it was only part of a |arger
agreenment for eight neetings and, further, whether we shoul d
al l ow parol evidence as to alleged prior negotiations or

agreenents.

Legal Anal ysis

A Liability

At the outset, we note that the question of whether the
parol evidence rule applies is a question for the Court, rather

than for a jury. See Hershey Foods Corp. v. Ral ph Chapek, Inc.,

828 F.2d 989, 995 (3d Cir. 1987) (“ Hershey Foods”)(citing \Val ker

v. Saricks, 63 A .2d 9, 11 (Pa. 1949)). Furthernore, we also note

that a correspondence which is not signed by both parties, as
here, can still be a contract if the parties, acting pursuant to

its terns, evidence acceptance. See Hershey Foods, 828 F.2d at

995 n. 5.’

® I'n support of this position, HVWP has provided no
evi dence other than the deposition testinony of Spitznagel and
hi s boss, Scullin.

"1t is not disputed here that (a) Spitznagel wote the

May 24, 1996 letter, (b) Warner-Lanbert received the letter, and

(c) both parties acted in accordance with its terns. HW argues,

however, that the January 9, 1996 |letter or the January 27, 1996
letter, see HW Exhibits B & C, could just as easily be

(continued...)



The parol evidence rule provides that when parties to a
contract have reduced their agreenment to witing, that witing
will be the sole evidence of their agreenent, and parol evidence
may not be admitted in the absence of fraud, accident, or
m st ake: “‘Where parties, without any fraud or m stake, have
deliberately put their engagenents in witing, the |aw decl ares
the witing to be not only the best, but the only, evidence of
their agreenent . . . . Al prelimnary negotiations,
conversations and verbal agreenents are nerged in and superseded

by the subsequent witten contract . . . .’” Scott v. Bryn Mawr

Arms, Inc., 312 A 2d 592, 594 (Pa. 1973) (quoting G anni V.
Russell & Co., 126 A 791 (Pa. 1924) (citations omtted)). The

purpose of the rule is to “preserve the integrity of witten
agreenments by refusing to permt the contracting parties to
attenpt to alter the inport of their contract through the use of

cont enpor aneous oral declarations.” Rose v. Food Fair Stores,

Inc., 262 A 2d 851, 853 (Pa. 1970). If the witing represents

(...continued)

considered the parties’ conplete agreenent, as they are al so
letters which were sent fromHW to Warner-Lanbert and were
signed by only one party. This argument is frivolous. Both the
January 6, 1996 letter and the January 27, 1996 letter are
clearly |l abel ed as “proposals,” and neither party clains that
they are the actual contract upon which they acted (for exanple,
the prices listed in both “proposal” letters do not conport with
the parties’ final agreed price of $84,900 per neeting). The My
24, 1996 letter, on the other hand, is phrased in explicit terns
as the “official agreenent to coordinate the series of three
cardi ovascul ar consultant neetings,” Warner-Lanbert’s Exhibit F,
and was treated as a contract by both parties. The only issue,
therefore, is whether the May 24, 1996 letter constituted the
conpl ete and final agreenent of the parties, or whether it was
part of a larger contract for eight neetings.
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the entire agreenent between the parties, then the parol evidence
rul e applies.

In order to deci de whether the parol evidence rule
applies, we nust exam ne the witing and conpare it to the

al l eged oral agreement. See Hershey Foods, 828 F.2d at 995. |If

the witing and the alleged oral agreenent relate to the sane
subject matter and are so interrelated that they would both be
executed at the same tine and in the sanme contract (e.qg., both
normal |y woul d have been included in one agreenent), then the
oral agreenent nust be considered as having been covered by the
witing. See id. (citing Ganni, 281 Pa. at 323-24; Cronpton-
Ri chnond Co. v. Smth, 253 F. Supp. 980, 983 (E.D. Pa. 1966),

aff'd, 392 F.2d 577 (3d Cir. 1967)).

The facts and holding in Hershey Foods inform our

inquiry. In that case, Ral ph Chapek, Inc. (*“Chapek”), a

mar keting and consulting firm submtted an unsolicited proposal
to Hershey Foods Corporation (“Hershey”) to assist Hershey in
assessing the feasibility of marketing Hershey’s chocolate m |k
and ice cream The proposal outlined various studies to be
undert aken and proposed two options for conpensating Chapek: the
first option was that Chapek was to receive fifteen percent of
the first five years’ royalties and fees, and the other option
was for Chapek to becone the |icensee for the Hershey trademark,
for which Chapek would be paid a royalty. Two nonths |ater
Ral ph Chapek net with a representative of Hershey and they

di scussed the proposal. Three days |later, Chapek wote a letter

10



to Hershey, referring to their neeting and setting forth their
agreenent that Chapek would performa chocolate m |k study for
which it would be paid $17,500. Two years |ater, Chapek wote to
Hershey claimng it was entitled to be paid a conm ssion
cal cul ated as a percentage of Hershey's |licensing royalties and
f ees.

Hershey then filed a declaratory judgnent action,
seeking a declaration that it was not obligated to pay Chapek
beyond the terns of its letter. Chapek counterclainmed, seeking

to recover, inter alia, on a theory of breach of contract and

guantum neruit (unjust enrichnment). Hershey noved for summary
judgnent, arguing that Chapek’s letter was the conpl ete,

i ntegrated agreenent between the parties and that proof of any
oral contract to pay Chapek fifteen percent of Hershey's fees and
royalties for other services would be barred by the parol

evi dence rul e.

In affirmng the district court’s grant of summary
judgnent in favor of Hershey, our Court of Appeals found that
Chapek’s letter related to the sane subject matter that was
di scussed at the earlier neeting and that the letter was the
“conpl ete integrated agreenent of Hershey and Chapek.” 1d. at
998. Accordingly, our Court of Appeals barred any parol evidence
as to any contrary or additional terns.

Here, as in Hershey, we find that the May 24, 1996
letter clearly relates to the sane subject matter as any all eged

prior oral negotiations and agreenments between the parties
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(nanely, the nunber of neetings and the price per neeting), and
are so interrelated that they would have to be executed at the
same tinme and in the same contract.® The plain words of HW' s
own May 24, 1996 letter belie its claimthat there was a prior
oral agreenent. The May 24, 1996 letter states, “[p]lease |et
this letter serve as our official agreenent to coordinate the
series of three cardiovascul ar consul tant neetings.” \Warner-
Lanbert’s Exhibit F.° The May 24, 1996 letter explicitly |isted
the price per neeting, |ocation of each neeting, and nunber of
nmeetings to be held, and the parties indisputably acted in
accordance with the terns of the letter.

Accordingly, we find that the May 24, 1996 |letter from
HVW to Warner-Lanbert constitutes the conplete, integrated
witten agreenent between the parties for the coordination of

three meetings. ' Therefore, we will bar the admission of parol

8 The nunber of neetings and price per neeting go to
the very core of the negotiations between the parties. |[|f there
had been an agreenent to coordinate nore than three neetings, HW
--the author of the contract--would have in sonme way referenced
that fact in its May 24, 1996 letter to Warner-Lanbert.

® There is nothing in the May 24, 1996 letter even
hinting that there was a broader verbal agreenent for additional
meetings in the future. Furthernore, plaintiff’s use of the word
“the” when it stated that the May 24, 1996 letter would “serve as
our official agreenment to coordinate the series of three
cardi ovascul ar consultant neetings” is al so notable. See \War ner -
Lanbert’s Exhibit F (enphasis added). Had there been an oral
agreenment for future neetings, perhaps the plaintiff would have
stated that this was “a” series of three neetings, rather than
“the” series of three neetings.

Y W reject HW' s expansive contention, wthout any
citation to any case law authority, that the contract in this
(continued...)
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evidence as to any alleged oral negotiations or agreenments
between the parties before the May 24, 1996 |etter agreenent.
Furthernmore, we will also enter judgnent for Warner-Lanbert on
HVW s claimfor unjust enrichnment as the parties had an express,

witten contract. See Hershey Foods, 828 F.2d at 999 (holding

t hat under Pennsyl vania | aw, the quasi-contractual doctrine of
unjust enrichnment is inapplicable when the relationship between

the parties is founded on a witten contract); Benefit Trust Life

9. .. continued)
case was procured by fraud. See HW s Menorandum at 14. First,
HVWP has presented no evidence of fraud other than the self-
serving and conclusory allegations in Spitznagel’s and Scullin’s
depositions. |If bald allegations of fraud al one were sufficient
to avoid the parol evidence rule, the rule would go up in a puff
of snoke. Furthernore, the “fraud exception” to the paro
evi dence rul e has been narrowed considerably by the Pennsyl vani a
courts in recent years. See HCB Contractors v. Liberty Place
Hotel Assoc., 539 Pa. 395, 652 A 2d 1278 (Pa. 1995); 1726 Cherry
Street Partnership v. Bell Atlantic Properties, 439 Pa. Super.
141, 653 A.2d 663 (Pa. Super. 1995); Dayhoff, Inc. V. HJ. Heinz
Co., 86 F.3d 1287, 1298-1301 (3d Cr. 1996) (discussing the
transformati on of Pennsylvania |aw); Regent Nat'|l Bank v.
Deal ers Choice Autonotive Planning, Cv. No. 96-7930, 1997 W
786468 at *5 (Nov. 26, 1997); Falbo v. State FarmlLife Ins. Co.,
Civ. No. 96-5540, 1997 W. 116988 at *4-5 (E.D Pa. Mar. 13, 1997).
Under Pennsylvania law as it now stands, parol evidence is only
adm ssible to show “fraud in the execution” of a contract, but
not “fraud in the inducenent.” See Dayhoff, Inc., 86 F.3d at
1300; Regent Nat'l Bank, 1997 W. 786468 at *5; Fal bo, 1997 W
116988 at *4-5. Fraud in the execution exists only when a party
decei ves another into believing he is signing sonething which is
not what it purports to be. See Dayhoff, 86 F.3d at 1300. Here,
plaintiff HVW wote and signed the May 24, 1996 letter; it cannot
now claimthat it did not know what it was witing or signing.
Fraud in the inducenment, on the other hand, does not involve
terns omtted froman agreenent, but rather allegations of ora
representations on which the other party relied in entering into
the agreenent, but which are contrary to the express terns of the
agreenment. See id. This is the type of fraud HW al |l eges, which
does not suffice to avoid the parol evidence rule. See Dayhoff,
86 F.3d at 1300; Regent Nat’'|l Bank, 1997 W. 786468 at *5; Fal bo,
1997 W. 116988 at *4-5.
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Ins. Co. v. Union Nat’'l Bank, 776 F.2d 1174, 1177 (3d Cir.

1985) (sane).

B. Damages

Finally, as we have established that there was a
witten contract for the coordination of three neetings, we turn
to the issue of whether Warner-Lanbert paid HW for the three
nmeetings it coordinated in the sumer of 1996.

At the outset, we note that no reasonable jury could
find that the price per neeting--%$84,900--was an estimted price,
as Warner-Lanbert now argues. The May 24, 1996 letter states
that HWP is “projecting a cost for coordinating the three
nmeetings to run a total of $254,700, or $84,900 per neeting,”

War ner - Lanbert Exhibit F, which we find in sinple English
articulates a flat-rate price, rather than an estimted price.
Referring to the total price of $254,700 (or $84, 900 per

neeting), the May 24, 1996 letter states that “this cost”

i ncludes “all travel, |odging and food for 20 to 25 physici ans”
as well as “all pronotional and actual neeting materi al

including, but not limted to invitations, registration, syllabus
book/ bi nder, slides, and any on site audio/visual requirenments.”
Id. The May 24, 1996 |letter makes plain, however, that the total
cost of $254,700 ($84,900 per neeting) “does not include the
paynent of honoraria for the physicians” and that the paynent of
honoraria woul d be added to the total cost. See id.

Furthernore, the May 24, 1996 letter requests paynents to be nade

in three install nents:
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Pl ease pay us one third the cost of the
program ($84, 900) at the inception of the
agreenent, one third within 10 days of the
start of the second neeting in New Ol eans on
July 12, 1996, and the final third within 10
days of the start of the third nmeeting on
July 19, 1996. As is the normwth this type
of program we will have a fina

rectification of the charges when this series
of three neetings is conplete.

Therefore, as we find that the price--%$84,900 per
neeting or $254,700 for the three neetings--is a flat rate, the
only issue remaining i s whether Warner-Lanbert fully conpensated
HW for the three neetings HVWP coordinated. It is undisputed
t hat Warner-Lanbert has already paid HW a total of $188, 647.79

toward the three neetings. *?

War ner - Lanbert argues, however,
that it does not owe anything further, because on Septenber 16,
1996, HWP sent Warner-Lanbert a menorandum stating that “[t]he

following is a breakdown of all costs associated with the three

Y 9n its nenorandum Warner-Lanbert argues that the
fact that HW stated in the May 24, 1996 letter that it was
“projecting” a cost of $254,700 (or $84,900 per neeting) and the
fact that HW contenplated sending a “final rectification” after
the three neetings were finished suggests that the price was
merely an estimated rate, not a fixed rate. This argunent is
Wi thout nerit. The unanbi guous | anguage of the May 24, 1996
letter makes it clear that the flat rate is $254, 700 (or $84, 900
per neeting), but that extra costs, such as honoraria, would have
to be added to the bill after the neetings were finished. The
use of the terns “projecting” and “final rectification” are
included in the May 24, 1996 letter to account for these possible
extra costs.

2 puring the sumer of 1996, Warner-Lanbert sent HW
two paynents totaling $84,729.26, see Warner-Lanbert Exhibits H &
|, and | ater sent two checks totaling $103, 918.53, see \Wirner-
Lambert Exhibits K & L, for a total paynment of $188, 647.79.

15



Conpl et e Cardi ovascul ar Care neetings we coordi nated,” and
listing a total cost of $188,647.78 for the three neetings. See
War ner - Lanbert Exhibit J (hereinafter “the Septenber 16, 1996
menor anduni ) .

HWP has presented enough evi dence, however, to show
that the Septenber 16, 1996 nenorandum was “manufactured” at
Theriot’s request because Warner-Lanbert did not have sufficient
funds in late 1996 to pay the full amount it owed to HW, and so
HVW sent \Warner-Lanbert an inaccurate “breakdown” of costs which
War ner - Lanbert could afford at that time, with the understandi ng
t hat Warner-Lanbert woul d pay the balance in early 1997 (and
possi bly order nore neetings in the future). See HW Exhibit F,
Letter fromJ.T. Spitznagel to Gary Theriot (Septenber 27, 1996)
(stating that “the first paynent of next year’s program (whatever
that may be at this point) will be used to resolve the invoices
that remain open in our corporate accounting departnent fromthe
1996 program”); HW Exhibit G Letter fromJ.T. Spitznagel to
Gary Theriot (Decenber 16, 1996)(stating that Warner-Lanbert
still owed HW $84,729.26 fromthe New Ol eans neeting, but
agreeing to roll over the outstanding invoices into next year’s
prograns if nore neetings were ordered).

Therefore, as genuine issues of material fact remain as
to how nuch Warner-Lanbert owes HW for the three neetings HW

coordinated in 1996, we will deny Warner-Lanbert’s notion for
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summary judgnent.®® As the anpunt which Warner-Lanbert owes HW
is well below $100,000, we will send this case to conpul sory
arbitration pursuant to Local Rule of G vil Procedure 53.2.3.A to
commence on Decenber 1, 1998.

An Order follows.

3 At a mininmum Warner-Lanbert still owes HW
$66, 052. 21 (the difference between the contract price of $254, 700
and the $188,647.79 Warner Lanbert has paid). Material issues of
fact still exist, however, as to how much nore Warner-Lanbert
owes HWP beyond $66, 052.21. HW appears to claimthat it is owed
a total of $84,729.26. See HW Exhibit G
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEALTH MANAGEMENT : ClVIL ACTI ON
PUBLI CATI ONS, | NC. :

V.
WARNER- LAMBERT COMPANY : NO 98- 1557

ORDER

AND NOW this 10th day of Novenber, 1998, upon
consi deration of defendant Warner-Lanbert’s notion for summary
judgnent, and plaintiff’'s response in opposition thereto, and
defendant’s reply brief, and for the reasons set forth in the
acconpanyi ng Menorandum it is hereby ORDERED that:

1. Def endant’ s notion for summary judgnent is GRANTED
I N PART and DENI ED I N PART as set forth bel ow

2. Def endant’ s notion for summary judgnent on
plaintiff’s claimfor unjust enrichnment is GRANTED

3. As to Count Il of the conplaint, JUDGVENT IS
ENTERED i n favor of defendant Warner-Lanbert Conpany and agai nst
plaintiff Health Managenment Publications, Inc.;

4. To the extent that defendant Warner-Lanbert
Conpany argues that plaintiff’s May 24, 1996 letter constitutes a
conpl ete integrated agreenent for the coordination of three
neetings at a cost of $84,900 per neeting, its nmotion for sumrary
j udgnment i s GRANTED;

5. To the extent that defendant Warner-Lanbert
Conpany argues that it has already paid plaintiff in full for
coordi nating the three neetings, genuine issues of material fact

remai n and defendant’s notion for summary judgnent i s DEN ED



6. Par agr aphs si x and seven of our Scheduling O der
of June 12, 1998 (setting due dates for pretrial subm ssions and
trial) are VACATED, and

7. As plaintiff’s clains are now | ess than $100, 000,
conmpul sory arbitration pursuant to Local R Cv. P. 53.2.3. A
shal | commence on Decenber 1, 1998, on the sole issue of the
anount of noney plaintiff is owed for the coordination of the

three nmeetings under the May 24, 1996 |etter agreenent.

BY THE COURT:

Stewart Dal zel |, J.



